



NEW JOBS TRAINING AGREEMENT

PART I

1. “College” means ____________Community College, _________, Michigan.  Notices, requests, or other communications directed to the College under this Agreement shall be addressed as follows:

_____________________________

_____________________________

_____________________________

_____________________________

2. “Employer” means _____________ of ________, _______.  Notices, requests, or other communications directed to the Employer under this Agreement shall be addressed as follows:

_____________________________

_____________________________

_____________________________

_____________________________

3. The Employer certifies that the number of jobs on its payroll in Michigan as of [date], the date of the Agreement of Intent, was ____, and that the highest number of jobs on its payroll in Michigan in the last 12 months prior to the date of the Agreement of Intent was ____.

4. The Employer agrees that (i) the minimum amount of New Jobs Credit from Withholding paid by the Employer to the College to pay for Program Costs or, to the extent that such Program Costs have been paid from Bond proceeds, to be used to pay Debt Service on the Bonds, in each calendar quarter during the term of this Agreement, commencing with the calendar year quarter after the training has begun and terminating when all Program Costs and the Bonds have been paid in full,  shall not be less than $______, and (ii) the number of new jobs to be created within the term of this Agreement is estimated to be          .
To the extent that the amount received from New Jobs Credit from Withholding is less than $______ per quarter as described above, the Employer agrees to advance funds, at least quarterly, to make up the shortfall; provided, however, that the Employer shall be reimbursed for such advances by the College at such time that there are sufficient New Jobs Credit from Withholding in the future to cover such costs.

5. The effective date of this Agreement shall be ___________, 20__ (the “Effective Date”).

6. The term of this Agreement shall be ____ (__) years, expiring _________, 20__; provided that, notwithstanding the foregoing, this Agreement shall not terminate and the obligations, representations, warranties, covenants and agreements of the Employer hereunder shall continue until the Program Costs have been paid in full as provided herein.


The provisions of Part II and Part III of this Agreement are hereby approved and incorporated in full by reference.

NEW JOBS TRAINING AGREEMENT

PART II

EXHIBIT A

Estimated Budget

	1.
	Training
	$

	2.
	[Financing costs, legal costs Bond issuance costs, contingency or other costs]
	$    

	3.
	Subtotal
	$

	4.
	Administrative Fee
	$ 

	
	TOTAL
	$


______________________________________________________________________________

Final Costs

(To be determined at conclusion of agreement)

	1.
	Training
	$

	2.
	[Financing costs, legal costs Bond issuance costs, contingency or other costs]
	$

	3.
	Subtotal
	$

	4.
	Administrative Fee
	$

	
	TOTAL
	$


Acknowledged this __________ day of __________, 20__.

_________________________ 



_________________________

Employer






Community College


EXHIBIT B

Program Services

Tentative Training Program

I.
Overview

A.
Estimated Number of New Jobs______

B.
Expected date by which new jobs will be filled____________

C.
Estimated Costs of Training,
$_________

D.
Expected Beginning Date of Training______________

E.
Expected Ending Date of Training______________

II. Description of Training

EXHIBIT C

Employer Projections of Payroll and New Jobs Credit

For Repayment of Program Costs and Bond

	Year of Agreement
	Number of Employees in New Jobs


	Annual 

Payroll


	Annual

Diverted Payroll Taxes
	Cumulative Diverted Payroll Taxes



	
	
	$  
	$
	$

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


Note:  Although the term of this agreement is ___ (_) years, the amount of payroll taxes diverted 

hereunder may not exceed $________.  The College will work with the Employer and the  

Michigan Department of Treasury to ensure taxes in excess of the required amounts are not

diverted, but rather are forwarded directly to the State of Michigan by the Employer.

NEW JOBS TRAINING AGREEMENT

PART III

An agreement to provide for:

· The creation of a New Jobs Training Program between ____________ Community College (hereafter referred to as the “College”) and _____________ (hereafter referred to as the “Employer”).

· The capture of New Jobs Credit from Withholding from employees in New Jobs.

· The issuance of Bonds by the College to finance the costs of the Project and the sale of the Bonds to the Employer.

· The use of New Jobs Credit from Withholding to pay Debt Service on the Bonds owned by the Employer and any Project Costs not paid from Bond proceeds.

This New Jobs Training Agreement (the “Agreement”) made and entered into as of the Effective Date, between the College and the Employer, under the following circumstances:

A.
Pursuant to the New Jobs Training Programs codified in Chapter 13 of the Community College Act of 1966, Act 331, Public Acts of Michigan, 1966, as amended (“Act 331”), the College and the Employer have determined to enter into this Agreement for purposes of establishing a project to educate and train certain persons employed by the Employer in new jobs.

B.
The College and the Employer each have full power and authority to authorize, execute and deliver this Agreement.

C.
When duly executed and delivered, this Agreement will be a legal, valid and binding obligation of the College and of the Employer enforceable in accordance with its terms. 

NOW, THEREFORE, in consideration of the mutual covenants and benefits set forth below, it is agreed by the parties hereto as follows:

article I

DEFINITIONS

Section 1.1
“Act” means the New Jobs Training Programs codified in Chapter 13 of the Community College Act of 1966, Act 331, Public Acts of Michigan, 1966, as amended.

Section 1.2
“Bonds” means Bonds or Notes of the College issued pursuant to the Act as provided in Article VI to pay for all or part of the Program Costs pursuant to this Agreement.

Section 1.3
“Debt Service” means the payment of the principal installments on the Bonds issued pursuant to this Agreement.

Section 1.4
 “New Job” means a full-time job in this state that meets all of the following:

(i) Except as provided in subparagraph (ii) or (iii), is a new, existing, or expanding business of an employer.

(ii) Is not a job of a recalled worker, a replacement job, or any other job that existed in the Employer's business within the 1-year period preceding the date of this Agreement.

(iii) Is not a job that is part of the Employer's business operation located in a municipality in this state, if that job existed in a business operation or a substantially similar business operation of the Employer formerly located in another municipality in this state, the Employer moved that business operation or substantially similar business operation to its current location, and the Employer closed or substantially reduced that former business operation or substantially similar business operation.

(iv) Results in a net increase in employment in this state for the Employer.

(v) The wage paid for the job is equal to or exceeds 175% of the state minimum hourly wage rate in effect as of the Effective Date.

Section 1.5
“New Jobs Credit from Withholding” or “Jobs Credits” means the New Jobs Credit from Withholding, established in Section 163 of the Act, MCL 389.163, paid to the College by the Employer pursuant to Article IV of this Agreement and pledged by the College to pay Debt Service on the Bonds.

Section 1.6
“Program Costs” means all necessary and incidental costs of providing Program Services for the Project and shall include the College’s legal fees and an administrative fee of 15% of the aggregate amount paid under this Agreement.  Attached hereto as Part II Exhibit A and incorporated herein by reference is an estimated budget relating to the Project.

Section 1.7
“Program Services” for the Project are as tentatively set forth on Part II Exhibit B attached hereto and incorporated herein by reference. 

Section 1.8
“Project” shall consist of this training arrangement to provide Program Services pursuant to this Agreement with respect to employees to be employed by the Employer in New Jobs at the Project Site.

Section 1.9
“Project Fund” means a special fund of the College established for the payment of Program Costs as provided in Section 3.1 and for no other purpose.

Section 1.10
“Project Site” means the Employer’s business address named in Part I  attached hereto and incorporated herein by reference, where the New Jobs will be created.

Section 1.11
“Resolution” means the Resolution or Resolutions authorizing the issuance of New Jobs Training Bonds adopted by the College in connection with the Project.

Section 1.12
“Training” or “Training Plan” means the Program Services exclusive of administrative fees for the new jobs training program and the College’s legal fees.

Other terms used in this Agreement shall have the meanings set forth in the Act.

ARTICLE II

PROJECT; PROGRAM SERVICES

Section 2.1.
The College agrees to provide the Program Services to the extent of funds available for that purpose in the Project Fund. It is understood and agreed that the Employer and the College will cooperate in the coordination and programming of the specific expenditures and of the Project within the guidelines set out in this Agreement and Part II Exhibits B and C. All training will be coordinated through the College.  The College will first evaluate its ability to provide all training.  The College may, in its discretion, subcontract with other entities or persons to provide all or part of the Training. In special circumstances, the Employer may request that Training be completed by a specific provider.  The College will consider such requests based on proprietary/intellectual information, past relationship, or other relevant information.  It is understood and agreed that the Training set forth on Part II Exhibit B is tentative and is subject to change and further development, within the budget for the Project, upon the mutual written agreement of the College, acting through its authorized officer, and the Employer.

Section 2.2
The College and Employer agree that all necessary and incidental costs, including but not limited to Program Costs, Debt Service and related costs, may be paid from proceeds of the Bonds to be issued pursuant to this Agreement or New Jobs Credit from Withholding, to be received or derived from new employment resulting from the Project. The College and the Employer further agree that title to training equipment acquired as part of Program Services, if any, shall vest with the College. 

Section 2.3
The College and the Employer may revise or expand the Training from time to time as may be mutually agreed between the parties; provided that no revision shall be made which would change the Project to purposes other than those purposes permitted by the Act.

Section 2.4
Employer certifies that the number of jobs, including formerly existing jobs, on its payroll in Michigan is as set forth in Part I of this Agreement.

Section 2.5
As part of the Program Services, the Employer shall pay to the College an administrative fee of 15% of the aggregate amount to be paid under this Agreement.  The 15% administrative fee shall be paid with each Delivery Installment of proceeds of the Bonds to be issued by the College pursuant to Article VI.  The College shall retain that portion of the administrative fee representing 14% of the aggregate amount paid under this Agreement for its administrative expenses and the remaining sum representing 1.0% of the aggregate amount paid under this Agreement shall be paid by the College to the Michigan Community College Association (the “MCCA”) to cover certain costs of the MCCA with respect to administration, coordination and reporting requirements for new jobs training agreements, including this Agreement.

ARTICLE III

PROJECT FUND

Section 3.1
The College shall open a separate depository account or create a separate Project Fund on the books of the College to facilitate the funding of this Agreement.  The College shall deposit into the Project Fund all proceeds of the Bonds issued for the Project pursuant to Article VI, except for the portion of such funds which represent payment of the administrative fee required under Section 2.5 of this Agreement.  As the initial purchaser of the Bonds, it is anticipated that the Employer shall advance Bond proceeds to the College in Delivery Installments as needed to pay for the costs of the Project.  All such funds shall be held in the Project Fund and shall be used solely and only for payment of costs of the Project.

Section 3.2
Training may also take place for employees that do not meet the requirements for a New Job (the “Non-Eligible Employees”).  In addition to amounts advanced to the College from Bond proceeds as set forth in Section 3.1 above, the Employer shall also advance funds to the College to cover the Training costs of any Non-Eligible Employees.  The amount of Training costs for such Non-Eligible Employees shall be determined by multiplying the total Training costs by the percentage that Non-Eligible Employees bear to the total number of employees that receive Training pursuant to this Agreement (estimated to be less than 10%).  The Training costs for such Non-Eligible Employees shall be deposited in the Project Fund, but shall be designated as “non-eligible” by a separate bookkeeping notation, and amounts advanced by the Employer for such costs shall not be considered as a Delivery Installment of Bond proceeds and the Employer shall not be entitled to reimbursement of such costs from New Jobs Credit from Withholding.  The 15% administrative fee for the new jobs training program shall not apply to Training costs for Non-Eligible Employees.

ARTICLE IV

NEW JOBS CREDIT FROM WITHHOLDING

Section 4.1
The Employer and the College hereby acknowledge and agree that the costs of the Project, including the College’s legal fees and administrative fees, are to be paid from proceeds of the Bonds to be issued by the College pursuant to Article VI.  The Bonds shall be payable solely from New Jobs Credit from Withholding, which shall be based on salary and wages paid to employees of the Employer in the New Jobs.

Section 4.2
This Agreement is entered into upon the expectation that, as set forth in Part II Exhibit C, sufficient funds from New Jobs Credit from Withholding will be generated to pay the Debt Service on the Bonds.  Part II Exhibit C sets forth the estimated annual amount of New Jobs Credit from Withholding which will be used to pay the Debt Service on the Bonds.  Employer’s projections of gross wages to be paid to employees in New Jobs covered by this Agreement are set forth in Part II Exhibit C attached hereto.

Section 4.3
Part II Exhibit B sets forth the estimated number of employees in New Jobs to be trained, the expected beginning and ending date of the training to be provided, the estimated costs, the Training that will be provided and the expected date by which the number of New Jobs will be filled.

Section 4.4
The Employer shall each month for each employee in a New Job pay the amount required to be deducted and withheld by the Employer under section 703 of the income tax act of 1967, 281 PA 1967, MCL 206.703, to the College in the same manner as the Employer returns and pays withholding payments to the revenue division of the Department of Treasury. 

Section 4.5
The Employer agrees to certify to the Department of Treasury all New Jobs Credit from Withholding paid to the College pursuant to this Agreement and shall provide any other information reasonably requested by the Department of Treasury.

Section 4.6
The Employer agrees that the minimum amount of New Jobs Credit from Withholding to be paid to the College for purposes of making Debt Service payments on the Bonds during the term of this Agreement shall not be less than the amount set forth in Part I of this Agreement.  To the extent that the amount received from New Jobs Credit from Withholding is less than $________, per quarter, the Employer agrees to advance funds, at least quarterly, to make up the shortfall; provided, however, that the Employer may be reimbursed for such advances by the College at such time that there are sufficient New Jobs Credit from Withholding in the future to cover such costs.  The New Jobs Credit from Withholding is the only security pledged by the Employer; this Agreement does not constitute a lien on the Employer’s property. The College shall be obligated to repay the Employer for that portion of the Bonds which has been advanced to the College in Delivery Installments, without interest, as the College receives New Jobs Credit from Withholding from the Employer.  The College shall make such installment payments quarterly, so long as the New Jobs Credit from Withholding are received, commencing upon receipt by the College of the first New Jobs Credit from Withholding from the Employer.  Provided, that the failure to pay principal installments when due shall not constitute a default and upon such occurrence, the Employer’s sole remedy shall be the enforcement of the statutory lien on the New Jobs Credit from Withholding.  No further payments of principal shall be due after ______________, 20__, and any remaining unpaid principal amount shall not be considered an obligation, debt or liability of the College. 

 Section 4.7
Upon receipt of New Jobs Credit from Withholding, the College shall deposit said funds into a special fund designated as the _______________ Project Receipt Fund, which shall be used exclusively for the purposes of reimbursing the College for any Program Costs not paid from Bond proceeds and to pay the Employer the Debt Service due on the Bonds.  The College hereby irrevocably pledges the New Jobs Credit from Withholding and the ______________Project Receipt Fund for the payment of the Bonds to be issued by the College to finance the Project.

Section 4.8 
The College agrees to certify to the Michigan Department of Treasury, at the end of each calendar quarter, the amount of New Jobs Credit from Withholding that the Employer has remitted to the College in said quarter.  In addition, the College agrees to satisfy all reporting requirements to the Department of Treasury as set forth in the Act.

Section 4.9
The Employer agrees to provide the College at least quarterly during the term of this Agreement with payroll and such other records as the College may reasonably request with respect to all employees in New Jobs in sufficient detail to permit the College to review and confirm the wages paid to said employees, timing of payments, deductions and withholdings from income tax for purposes of generating New Jobs Credit from Withholding, and dates of employment.

ARTICLE V

REIMBURSEMENT OF EMPLOYER TRAINING EXPENSES


Section 5.1 
The Employer, as the initial purchaser of the Bonds to be issued pursuant to Article VI, has consented to pay for all Training conducted under this Agreement for remuneration of all expenses incurred by the College, including but not limited to assessment; instruction; training materials and manuals; required equipment; evaluation; and other related costs.  Such amounts shall be paid in Delivery Installments from the proceeds of the Bonds to be purchased by the Employer.  The College will not require payment from the Employer, nor is the Employer obligated to prepay, any College administrative costs incurred as a result of this Agreement except for the 15% administrative fee required by Section 2.5 of this Agreement.  Such administrative fee shall be collected with each Delivery Installment.


Section 5.2
The College agrees to periodically submit invoices to the Employer delineating all anticipated training expenses for the ensuing training period.  These invoices will include costs and fees associated with providing training to meet expectations established in the approved Training Plan.  Unless the Employer disputes the invoiced amount in good faith, the Employer agrees to remit, in full, the total amount listed on the invoice within thirty (30) days of its receipt and such payment will be made through a Delivery Installment of principal on the Bonds purchased by the Employer pursuant to Article VI.  If the Employer disputes any portion of the invoiced amount in good faith, the Employer shall pay the undisputed portion as required under this Section 5.2 and provide written notice to the College describing the Employer’s reason(s) for disputing the balance of the invoice.  The Employer and College shall promptly meet to discuss and resolve such dispute.  Upon completion of each training period, the College shall provide documentation to the Employer evidencing the actual costs and expenses incurred.


Section 5.3
The College also agrees to pay the Employer, as holder of the Bonds, the Debt Service due on the Bonds, but only from New Jobs Credit from Withholding as provided herein.  As a result of such payments, the Employer will be reimbursed for all training costs as outlined in the Training Plan, to the extent New Jobs Credits from Withholding are available, except that the Employer shall not be entitled to any reimbursement for Training costs for Non-Eligible Employees.  The College will make quarterly payments of Debt Service on the Bonds to the Employer from New Jobs Credit from Withholding pursuant to Section 4.6.  The Debt Service repayment schedule will be dependent upon the Employer’s compliance with Article IV of this Agreement related to New Jobs Credit from Withholding.


Section 5.4
The Employer may, with the College’s prior written approval, directly incur certain training expenses.  The Employer is required to submit to the College copies of all invoices; receipts; records and any additional data necessary to describe all expenses it incurred and paid, if any, for purposes of providing the training as outlined in the Training Plan.

ARTICLE VI

new jobs training revenue bonds; SECURITY

Section 6.1
The College intends to issue its _______________ (the “Bonds”), and to sell the Bonds to the Employer.  The Employer agrees to purchase the Bonds in the aggregate principal amount of not to exceed $__________ for purposes of payment of Project Costs, including the College’s legal fees and a 15% administrative fee.  The Bonds shall be in substantially the form set forth in Appendix A attached hereto and shall be issued pursuant to a resolution duly authorized by the College.  The Bonds are expected to be delivered to the Employer, as initial purchaser thereof, in installments (the “Delivery Installments”) and each Delivery Installment shall be noted on the registration grid set forth on the Bonds.  Payment for each Delivery Installment shall be made by the Employer to the College on the date of delivery of each Delivery Installment.

Section 6.2
The College shall irrevocably pledge the New Jobs Credit from Withholding, and the _____________ Project Receipt Fund into which the withholdings are paid, for the payment of the principal of the Bonds.  The Employer and the College acknowledge and agree that the College shall issue the Bonds for this Project to finance the Training to be provided to the Employer pursuant to this Agreement.  The Employer’s obligations, covenants and representations set forth herein are conditioned on the issuance of the Bonds to pay Program Costs identified herein.

Section 6.3
The College and the Employer agree that the receipts from the New Jobs Credit from Withholding and the _____________ Project Receipt Fund into which the same are paid shall be irrevocably pledged by the College to the Employer for the payment of the Debt Service on the Bonds.  Following the final Delivery Installment of the Bonds, a tentative repayment schedule shall be prepared using then-current projections for New Jobs Credit from Withholding.  Such final payment schedule shall become a part of this Agreement without further action by the Employer or the College.  A copy of such final payment schedule shall be provided to the Employer.

 Section 6.4
The Bonds will be issued pursuant to a Resolution adopted by the Board of Trustees of the College containing terms consistent with the requirements of this Agreement and consented to by the Employer.

Section 6.5
The proceeds from the sale of the Bonds shall be paid to the College and deposited in the Project Fund.  Except for the 15% administration fee to be paid from the proceeds of the Bonds, the Project Fund shall be used only for purposes of the Project. Pending disbursements for Program Services and Program Costs, the proceeds so deposited in the Project Fund, together with any investment earnings thereon, shall be subject to a lien in favor of the holders of the Bonds as provided in the Resolution authorizing the Bonds.

Section 6.6
The College agrees to use its best efforts to sell and issue and deliver the Bonds to the Employer, and the Employer agrees to purchase the Bonds from the College, subject to the terms of this Agreement and such other terms to be mutually agreed to in writing by the College and the Employer. 

ARTICLE VII

COVENANTS, REPRESENTATIONS AND WARRANTIES

Section 7.1
Representations of the College.  The College represents that (i) it is a community college duly organized and validly existing under the Act, (ii) it has full power and authority pursuant to the Act to enter into this Agreement, and to execute, deliver and perform its obligations under this Agreement, and (iii) it has full power and authority pursuant to the Act to carry out and consummate all actions required to be taken by it in connection with the activities contemplated in this Agreement, including but not limited to the power to issue and deliver the Bonds to the Employer and to pay the Employer, as bondholder, the Debt Service due on the Bonds from New Jobs Credit from Withholding.

Section 7.2
Representations, Warranties and Covenants of Employer.  Employer represents, warrants and covenants that:

(a)
The Employer is duly organized and validly existing under the laws of the State of Michigan and is duly qualified, authorized and licensed to do business in the State of Michigan.

(b)
The Employer has full power and authority to enter into this Agreement. 

(c)
The Employer has duly authorized, by all necessary action, the execution, delivery and due performance of this Agreement

(d)
There is no action, suit, proceeding, inquiry or investigation, pending before any court or before or by any public board or body, nor, to the knowledge and information of the Employer, threatened against or affecting the Employer, and to the best of the knowledge and information of the undersigned is there any basis therefor, wherein an unfavorable decision, ruling, or finding would materially adversely affect the activities contemplated by or the validity of this Agreement.

(e)
There is no litigation or proceeding pending, or to the knowledge of Employer threatened, against the Employer or any other person affecting in any manner whatsoever the right of the Employer to execute this Agreement or to otherwise comply with its obligations under this Agreement.

(f)
Each of the jobs covered by this Agreement is a New Job as that term is defined in the Act and each of the employees to be trained under this Agreement will be employed directly by the Employer.

(g)
The Employer’s projections of the annual gross wages to be paid by the Employer to employees in the New Jobs covered by this Agreement are accurately depicted on Part II Exhibit C based on current expectations of the Employer.

(h)
All training and services provided pursuant to this Agreement constitute the Program Services as that term is defined in the Act and qualify for funding from the New Jobs Credit from Withholding.

(i)
Employer knowingly assumes the obligation under this Agreement to pay the Program Costs in the event the sources of payment described in Section 4.6 are not sufficient to satisfy the Program Costs in full, and the Employer shall also pay the Training costs for any Non-Eligible Employees.

(j)
Employer agrees to hold the College harmless and to reimburse the College for any Program Costs, Training costs, or other costs or expenses related to this Agreement which are determined to be ineligible to be paid for with New Jobs Credit from Withholding by any order of the State of Michigan, any agency therefor, or a court of competent jurisdiction, including the College’s costs and expenses (including, without limitation, reasonable attorneys and consultant fees) in responding to or defending any claim, demand, audit,  action or suit questioning the use of New Jobs Credit from Withholding.  

ARTICLE VIII

EVENTS OF DEFAULT

Section 8.1
Events of Default.  Each of the following shall be an “event of default”:

(a)
The Employer shall fail to pay, advance or deposit any amount required to be made by the Employer on or prior to the date on which such payment, advancement or deposit is due and payable and continuing for more than five (5) business days after written notice of such failure is given to the Employer by the College.

(b)
 Either party shall fail to observe and perform any representation, term or condition contained in this Agreement, if such failure continues for a period of twenty (20) days after written notice of such failure is given to such party (the “Defaulting Party”) by the other party (the “Non-Defaulting Party”) or for such longer period as the Non-Defaulting Party may agree to in writing; provided, that if the failure is other than the payment of money and is of such nature that it cannot be corrected within the applicable period, such failure shall not constitute an event of default so long as the Defaulting Party institutes a curative action plan approved by the Non-Defaulting Party within the applicable period and diligently pursues such action plan to completion and cures such default within 60 (sixty) days thereafter.

(c)
The Employer shall: (i) admit in writing its inability to pay its debts generally as they become due; (ii) have an order for relief entered in any case commenced by or against it under the federal bankruptcy laws, as now or hereafter in effect; (iii) commence a proceeding under any other federal or state bankruptcy, insolvency, reorganization or other similar law, or have such a proceeding commenced against it and either have an order of insolvency or reorganization entered against it or have the proceeding remain undismissed and unstayed for ninety (90) days; (iv) make an assignment for the benefit of creditors; or (v) have a receiver or trustee appointed for it or for the whole or any substantial part of its property.

(d)
The Employer shall close or announce that it is closing its operations at the Project Site (unless such operations will be transferred to another facility in the State of Michigan and as a result the College will be entitled to receive the revenue from the sources set forth in Section 4.6 or receives assurance satisfactory to the College of the receipt by the College of payments to satisfy the obligations of the Employer).

(e)
The College reasonably determines from time to time that, for any reason, including but not limited to a work force reduction at the Project Site, sufficient realized or projected revenue from New Jobs Credit from Withholding will not be generated by the Project to enable the College to pay the Debt Service on the Bonds; provided, however, that the College shall first give twenty (20) days written notice to the Employer and Employer shall have an opportunity to provide evidence to the Board of Trustees of the College to refute the College’s claim of insufficient revenue.

 (f)
Any representation or warranty made by either party herein or any statement in any report, certificate, financial statement or other instrument furnished in connection with this Agreement shall at any time prove to have been false or misleading in any material respect when made or given.

(g)
The Employer acts in a manner contrary to any provision of this Agreement or fails to act in a manner required by any provision of this Agreement and the College determines as a result of such act or failure to act that there are not or will not be sufficient funds generated to pay the College for the Program costs; provided, however, that the College shall first give twenty (20) days written notice to Employer and Employer shall have an opportunity to provide evidence to the Board of Trustees of the College to refute the College’s claim of insufficient funds to pay Program Costs.

The exercise of remedies upon the occurrence of any event of default under subsection (c) above shall be subject to any applicable limitations of federal bankruptcy law affecting or precluding such exercise during the pendency of or immediately following any bankruptcy, liquidation or reorganization.

Section 8.2
In the event of default by the Employer, the College may, without further notice to Employer, withhold, suspend, or terminate the Training and the Program Services, and apply all or a part of any remaining funds budgeted for Training to the satisfaction of the payment of the Bonds. In addition, the College may take whatever other action at law or in equity may appear necessary or desirable to collect the payments and other amounts then due and thereafter to become due, or to enforce performance and observance of any other obligation or agreement of the Employer under this Agreement.  Notwithstanding the foregoing, the College shall not be obligated to take any step which in its opinion will or might cause it to expend time or money or otherwise incur liability unless and until a satisfactory indemnity bond has been furnished to the College at no cost or expense to the College.

Section 8.3
No remedy under this Agreement is intended to be exclusive of any other available remedy or remedies, but each and every such remedy shall be cumulative and shall be in addition to every other remedy now or hereafter existing at law, in equity or by statute.  No delay or omission to exercise any right or power accruing upon any default shall impair any such right or power or shall be construed to be a waiver thereof, but any such right and power may be exercised from time to time and as often as may be deemed expedient.  In order to entitle the College to exercise any remedy reserved to it in this Article, it shall not be necessary to give any notice, other than such notice as may be expressly required herein, nor shall it be necessary to make any declaration of an event of default other than such declaration as may be expressly required herein.

Section 8.4
In the event any agreement contained in this Agreement should be breached by either party and thereafter waived by the other party, such waiver shall be limited to the particular breach so waived and shall not be deemed to be a waiver of any other breach hereunder.

ARTICLE IX

MISCELLANEOUS

Section 9.1
This Agreement may be executed in any number of counterparts, each of which shall be regarded as an original and all of which shall constitute but one and the same instrument.

Section 9.2
If any Section or provision of this Agreement shall be found invalid, that Section or provision shall be severable and the balance of the Agreement shall remain in full force and effect.

Section 9.3
This Agreement shall be governed under the laws of the State of Michigan. 

Section 9.4
Amendments to this Agreement shall not be effective unless approved in writing by both parties.

Section 9.5
All notices, requests, or other communications under this Agreement shall be in writing, addressed as set forth in Part I of this Agreement, and deemed given: (i) when delivered if served personally (ii) upon the next business day if sent electronically, (iii) upon the next business day if deposited with a nationally recognized over night delivery service; or (iv) upon the third following business day, if deposited in the United States Mail with postage prepaid and sent by certified mail, return receipt requested.

Employer and the College may, by notice given hereunder, designate any further or different addresses or persons to which subsequent notices, requests or other communications shall be sent.

Section 9.6
This Agreement shall inure to the benefit of and shall be binding in accordance with its terms upon the College, the Employer and their respective permitted successors and assigns provided that this Agreement may not be assigned by Employer without the prior written consent of the College.

Section 9.7
This Agreement, including Part II Exhibits, constitutes the entire agreement between the College and the Employer with respect to the subject matter hereof and as such supersedes all previous negotiations, commitments and understandings. Captions and the alignment of the Agreement are for convenience only and shall not be construed to modify the rights or obligations of the parties.

Section 9.8.
This Agreement consists of Part I, Part II and Part III and includes all attachments, appendices and exhibits thereto all of which are hereby approved and incorporated in full by reference. 

IN WITNESS WHEREOF the College and Employer have caused this Agreement to be duly executed all as of the Effective Date.

	
	___________COMMUNITY COLLEGE



	_____________________________________

Date
	By ___________________________________

        Its:   ________________________

	
	

	WITNESSED:


	

	____________________________________


	

	
	[NAME OF EMPLOYER]



	_____________________________________

Date
	By ___________________________________

        Its ________________________

	
	

	WITNESSED:


	

	____________________________________
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